IN THE UNITED STATES DISTRICT CQURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,

vs. No. 77-CR-37 -G 3—¢ v

1
-t

DANNY ALEX MACIAS, THRNES

o
Defendant. [,EG\S\ 1‘,,-»
. r"-,' 1!"‘
f T cBe
ORDER NUNC PRO TUNC “’ g

Sua sponte it is ordered nunc pro tunc that the Order
of December 30, 1980 shall be amended, by adding thereto the

following:

"The special parole term for life, to commence at the
expiration of the sentence imposed herein on Counts 4 and 6,
remains unchanged." This was a valid portion of petitioner's

original sentence and was inadvertently omitted.

It is sp Ordered this 31st day of December, 1980.

>
H. DALE COOK
Chief Judge, U. S. District Court




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,

Plaintiff,

-N

vs. No. 77-CrR-37—C

[ E ? {‘;' i-

=g

DANNY ALEX MACIAS,

Defendant.

DEC30 %0 k.

frek € Sy, 01y
ORDER U 5 PISTRICT £oupd

Now before the Court is the petition of defendant Danny
Alex Macias to correct his sentence imposed on June 10,
1977, pursuant to Rule 35 of the Federal Rules of Criminal
Procedure.

On May 13, 1977, petitioner was found guilty by a jury
on charges of conspiracy to distribute narcotics and aiding
in the distribution of narcotics. On June 10, 1977, in U.
S. District Court for the Northern District of Oklahoma he
was sentencg? to three terms of 25 years, on Counts 1, 4,
and 6, all to run concurrently, but consecutively to sen-
tences previously imposed by the Central District and
Southern District of California in 1974. He was also fined
$25,000. Petitioner was sentenced pursuant to 21 U.S.C.
§841(b) (1) (A). This statute provides for a maximum penalty
of not more than 15 years, a fine of not more than $25,000,
or both. However, if the individual to be sentenced has a
prior conviction under this section or any felony relating
to narcotic drugs, he is subject to a maximum sentence of 30
years imprisonment (followed by a mandatory special parole
term of six years) and a $50,000 fine. In order to impose
the enhanced sentence, the Court must comply with 21 U.S.C.
§851. Section 851 provides that: .

(a) (1) No person who stands convicted of
an offense under this part shall be sentenced




to increased punishment by reason of one or
more prior convictions, unless before trial,
or before entry of a plea of guilty, the
United States attorney files an information
with the Court (and serves a copy of such
information on the person or counsel for the
person) stating in writing the previous con-
victions to be relied on . . .

It is alleged by petitioner that no information was
ever filed by the United States attorney with the Court or
served upon defendant or his counsel prior to trial as
required by Section 851(a)(l). Further no mention of any
information was made during the sentencing of petitioner.
Petitioner contends that failure to comply with Section 851
mandates that petitioner's enhanced concurrent sentences be
reduced to the statutory maximum as set out in 21 U.S.C.
§851(b) (1) (A) of 15 years on each count, to run concurrently,

The plaintiff agrees that the Motion to Correct Illegal
Sentence has merit, and suggests that the illegal sentence
be set aside and that the defendant be re-sentenced on all
counts of the indictment on which he was convicted.

It has been held that the appropriate remedy to correct
an illegal 8Sentence is re-seantencing in which the valid
portions of the original sentence are retained and the
excessive portions are eliminated. U.S.A. v. Best, 571 F.2d

484 (9th Cir. 1978); Kennedy v. U.S.A., 330 F.2d 26 (9th

Cir. 1964); Bozza v. U.S., 330 U.S. 160, 67 S.Ct. 645, 91

L.Ed. 818 (1947). Rule 35 of the F.R.Cr.P. provides that
the Court may correct an illegal sentence at any time. In

both Kennedy v. U.S.A., supra, and U.S.A. v. Best, supra,

the sentences were void only as to the excessive portions
and only those portions were modified. See also Ex parte

Lange, 85 U.S. 163, 21 L.Ed. 872 (1874); In re Bonner, 151

U.s. 242, 258, 14 S.Ct. 323, 38 L.Ed. 149 (1893); U.S. v.
Pridgeon, 153 U.S. 48, 62, 14 S.Ct. 746, 38 L.Ed. 631 (1893) ;
Demaurez v. Squier, 211 F.2d 960 (9th Cir. 1941); Crowe v.

U.5., 200 F.2d 526 (6th Cir. 1952); Duggins v. U.S., 240




F.2d 479 (6th Cir. 1957).

In the case herein, the fifteen-year portion of the
three terms and their concurrent running were the lawful
portions of the initial sentences given; only the excess of
ten years in each sentence was illegal.

Therefore, it is hereby ordered that the defendant's
sentence be reduced to 15 years as to Count 1, consecutive
to the terms imposed by the California courts and now being
served; 15 years as to Count 4, concurrent with Count 1; and

15 years as to Count 6, concuarrent with Counts 1 and 4.

It is so Ordered this _\;_. ic‘) day of K S;CﬂﬁsM ' lQéo .

.

H. DALE COOK
Chief Judge, U. S. District Court




United States of America vs. " United S ."tes DiStriCt Court for

DEFENDANT

COUNSEL

PLEA

JUDGMENT AND PROBATION, _ Crotpas s, A0 245 [BFE]
In the presence of the attorney for the government MONTH DAY YEAR
the defendant appeared in person on this date e 12 23 80

L—J WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel.

EX | WITH COUNSEL LWIlliam R. Grimm, Court Appointed Counsel ]

X ) GUILTY, and the court being satisfied that L__J NOLO CONTENDERE, NOT GUILTY
there is a factual basis for the plea,

L J NOT GUILTY. Defendant is discharged

There being a findingdypretigt of
XX | GUILTY.

Defendant has been convicted as charged of the offense(s) othaving viclated Title 18, U.S.C.,

Hnmmg&'>§eetion 1799, as charged in the two coant Indictment.

JUDGMENT

Y

B

SENTENCE
OR
PROBATION
ORDER

SPECIAL
CONDITIONS
OF
PROBATION

ADDITIONAL
CONDITIONS
OF
PROBATION

COMMITMENT

RECOMMEN. [

DATION

J

SIGNED BY

>The court orders commitment to the custody of the Attorney General and recommends,

The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary
was shown, or appeared to the court, the court adpidged the defendant guilty as charged and convicted and ordered tha2LXBCNMMNK
FORCIRNG K DI ORI D DS - DY DN MG

RN L

Counts 1 and 2 -~ Imposition of Sentence in Counts 1 and 2 are hereby
suspended and defendant Catherine Jo Ann Sandridge
is placed on probation for a period of Eighteen (18)
Months as to each count with Count 2 to run concurrent-
ly with Count 1. Al)l pursuant to Title 18, U.S.C.,
Section SH10{a), under tRe provisions of the Youth
Correction Act.
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In addition to the special conditions of probation imposed above, it is hereby ordered that the general conditions of probation set out on the
reverse side. of this judgment bg imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and at

" any time during the probation period or within a maximum probation period of five years permitted by law, may issue a warrant and revoke

probation for a violation: occureing during. the probation period. il

It is ordered that the Clerk deliver

Approved as to form: a certified copy of this judgment
_ and commitment to the U.S. Mar-

shal or other qualified officer.

PhiTard 1., Rounds, Jr.
asgisgant—u.s. Attorney

CERTIFIED AS A TRUE COPY ON

DEC 23 1980

THIS DATE

) CLERK

’ ) B o ‘ PR v - / . /V / g
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LAt u.5. District Judge T Z S A SRS — ’% - _I symmgé @?w
R

Thomas R. Brett

\ T STVERTN pate Dec, 23, 1980 b\-/) DEPUTY
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UNITED STATES DISTRICT COURT

NORTHERN District of OKLAHOMA

United States of America Criminal No. BO“CR‘119"’Bt/
V8.
HUBERT REX SMITH )
ORDER FOR DISMISSAL
Pursuant to Rule 48(a) of the Federal Rules of Criminal
Procedure and by leave of court endorsed hereon the United States
Attorney for the Northern District of Oklahoma
hereby dismisses the COUNT I of the INDICTMENT agalnst

(indictment, information, complaint)

Hubert Rex Smith defendant.

FIUED
IN OPEN CoURT,

05C 2.2 1980 XS

JACK ¢C. SILVER
, CLE
U. s DISTRICT COURRrK

o, &

United States Attorney
HUBERT H. BRYANT

Leave of court is granted for the filing of the foregoing dismissal.

@ﬁ/f%#

United States District Judge

Date: December 23, 1980

FORM OBD-113
DoJ

8-27-74
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United States of America vs.

DEFENDANT

United S’ jes District Court o

DOCKET NO. - | 80-CR~119-BT

JUDGMENT AND PROBATION/TO® 0! TWi"Ti7T ORDER

a0 -2a5 [FFE)

COUNSEL

PLEA

FINDING &
JUDGMENT

-/
Y

SENTENCE
0R
PROBATION
ORDER

SPECIAL
CONDITIONS
OF
PROBATION

ADDITIONAL
CONDITIONS
OF
PROBATION

COMMITMENT
RECOMMEN-
DATION

the defendant appeared in person on this date

L WITHOUT COUNSEL

In the presence of the attorney for the government MONTH DAY YEAR

> 12 23 80

However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel,

AT

XX wiTH COUNsEL. 1 Maynard Ungerman, Retained Counel — 1
{Name of counsel) 7 4
Ly
XX GUILTY, and the court being satisfied that L___JNOLO CONTENDERE, | | NOEQUILTY e
there is a factual basis for the plea, ORI £
o er[;’ .
L NOT GUILTY. Defendant is discharged R Ny
There being a finding/wesgigieof o
LXX; GUILTY. L

A .
.

Defendant has been convicted as charged of the offense(s}of hawing violated Title 26 , SQ.C. »

>-Smt:l'm 7201, as charged in Counts 2 and 3 of the Iadictment.

The court asked whether defendant had anything 1o say why judgment should not be pronounced. Because no sufficient cause to the contrary

Count 1 - Dismissed in Open Court on this date.

Count 2 - Imposition of Sentence is hereby suspended and defendant
Hubert Rex Smith is placed on probation for a period of
T™wo {2) Years, and fined $2,500.00.

Count 3 - Imposition of Santence is hereby suspended and defendant
' " Hubert Rax Smith is pliced on probation for a period of
Two (2) Years and fined $2,500.00. Count 3 is to run
concurrent with:Count 2, making a totali sentence of Two (2)
Years Probation and a total fine of $5,000.00.

IT IS FURTHER ORDERED BY THE COURT that defmndant Hubert Rex Smith
is to make restitution in the amount of $4,456.00.

In addition to the special conditions of probation imposed above, it is hefeby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and at
any. time during the probation: period or within a maximum probation period of five years permitted by law, may issue a warrant and revoke
probation for a violation ogcurring during the probation period. - )

>The court orders commitment to the custody of the Attorney General and recommends,

)

SIGNED BY

L dtatdesr i

} T P
X | U.s. District Judge - W%W
5. — #

It is ordered that the Clerk deliver
a certified copy of this judgment
and commitment to the U.S. Mar-
shal or other qualified officer,

CERTIFIE_Q AS A TﬁUE COI?.,Y'ON
DEC 2351980
A

THIS DATE

Agsistant U.S.

Tﬁauas R. Bretf




United States of America vs. . United S*H | tes DiStl’ict Court for

DEFENDANT
80-CR-118-01-BT

—_— e T T e e DOCKET NO. = |

JUDGMENT AND PROBATION/COMAITMINYT ORDER 1024 @i

In the presence of the attorney for the government MONTH DAY YEAR
the defendant appeared in person on this date P——
12 23 80

COUNSEL L——J WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel.

XX I WITHCOUNSEL __0O. B, Graham, Appointed Counsel _ ___ J

p XX ) GUILTY, and the court being satisfied that L___JNOLO CONTENDERE, | | NOT GUILTY
LEA there is a factual basis for the plea, D’*
iy O ‘.)’

U‘

L—— NOT GUILTY. Defendant is discharged

—
There being a finding/saedist of T
LXX | GUILTY. T T

o Defendant has been convicted as charged of the offense(s) of hawving violated Title 18 U S. C .
FINDING & &smim 656, as chargua in m one count Indictmnt.

JUDGMENT

-
Y The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary
was shown, or appeared to the court, the court ad]l.dged the defendant guilty as charged and conv:cted and ordered that: W

Count 1 -~ Imposition of Sentence is Suspended and defendant
Victoria Velon Butler is hereby placed on probation
oR > for a period of Eighteen (18) Months, pursuant to
Title 18, U.8.C., Section 5810(a), under the provisions

SENTENCE

PR;]:::LUN of the Youth Correction Act.
SPECIAL
CONDITIONS
oF IT IS FURTEER ORDERED BY THE COURT that defendant Victoria Velon

PROBATION ;| Butler make restitution in the amount of $1,000.00, to be made in
monthly payments determined by the United States Probation Office
for the Northern District of Dklahoma, Tulaa, Oklahoma.

ADDITIONAL |

CONDITIONS ‘In addition to the special conditions of probation impased above, it Is hereby ordered that the general conditions of probation set out on the
OF reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of prabation, and at
-} any time-during the probation perlod or within 2 maximum probation period of five years permitted by law, may issue a warrant and revoke

PROBATION probation for a vmlatlon ogeurring during ‘the probatwn period.

>The court orders commitment to the custody of the Attorney General and recommends,
It is ordered that the Clerk deliver

Approved as to form: a certified copy of this judgment
and commitment to the U.S, Mar-

K

Thomas R. Brett

COMMITMENT - P - _ ;
RECOMMEN- b s oo N . shal ‘or other qualified officer.
DATION il:ziiianzt . URg“nAa:éoar:; CERTIFIED AS A TRUE COPY ON
asls 5. >4 . +DEC 23 1989
-  _/ ‘- ,,..____\\ P . e / THIS DATE _
SIGNED BY 5 St . Rl 7 Ay %/
X J u.s. District Judge ek "J(":”MM/"Z’ Vd /CJ %‘J By _M?XQV% <
i (
: ' )

DEPUTY

L itariaties




United States of America vs.

DEFENDANT

United S tes Districet Court 1

DOCKET NO. P B0-CR-117-BT

COUNSEL

PLEA

FINDING &
JUDGMENT

_—
TN

SENTENCE
OR
PROBATION
ORDER

SPECIAL
CONDITIONS
OF
PROBATION

ADDITIONAL
CONDITIONS
OF
PROBATION

COMMITMENT
RECOMMEN-
DATION

>The court orders commitment to the custody of the Attorney General and recommends,

—

SIGNED BY

xx_l U.S. District Judge

L XUXENEN

MONTH

' 12

Hawever the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel,

Robert ¥, 2ooth, Retained Counmel

{Name of counsel}

DAY

23

YEAR

g0

In the presence of the attorney for the government
the defendant appeared in person on this date

L.} WITHOUT COUNSEL

X | WITH COUNSEL

Ex_l GUILTY, and the court being satisfied that | NOT GUILTY

there is a factual basis for the plea,

t ] NOLO CONTENDERE,

L—1 NOT GUILTY. Defendant is discharged
&X ) GuILTy.

Defendant has been convicted as charged of the offense(s) of hWiEﬂViﬁlﬂtEﬁ Title 18, U.8.C.,

Section $22(h), Title 18, U.S5.C., App. 2{a) (1), and Title 18,

There being a finding/REMRt of {

PU.5.C., Section $22(a) (€), as charged in the two count Indictment.

The court asked whether defendant had anything to say why judgment should not be pronounced. Because ne sufficient cause to the contrary
was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is
hereby committed to the custody of the Attorney General or his authorized representative for imprisonment for a period of

Count 1 ~ Two {2) Years Imprisonment, on the conditions that
@ ant Floyd Dwayne Markham be confined in a jail type or
eatment tvpe institution for a pericd of Three (3) Months, the
execution of the remainder of the sentence is hereby suspended
and the defendant is placed on probaticn for a period of Twenty-one
{21) Months, to cormence when the defendant is released from
confinement. : : :

Count 2 - Imposition of Sentence is hereby suspended and defendant
Ployd Dwayne Markham is placed on probation for a period of Two (2)
Years, to commence at the time of release from confimement in Count
One. N

IT IS FURTHER ORDERED BY THE COU_RT that sentence ig deferred and
defendant Floyd Dwayne Markham is to report to the United States )
Marshal's Office, Tulsa, Oklahoma, on January %, 1981, at 19:00 AM,

In addition to the special conditions of probation imposed above, it is hereby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and at
any time during the probation period or within a maximum probation period of five years permitted by law, may issue a warrant and revoke
probation for a violation occurring during the probation period.

It Is ordered that the Clerk deliver
a certified copy of this judgment
and commitment to the U.S. Mar-
shal or other qualified officer.

Approved as to form:

-

PRITard T Rounds, Jr,
Assistant U.S. Attorney

CERTIFIED AS A TRUE COPY ON

. DEC 25 1980

THIS DATE

) e ’ |
P [ I
o ' - T T iag & Il
: J BV____.._'ﬁ?.-,_._-E,;; ,f.‘_”.':.":__-
H

Thomas 1. Brett ’ ( -}CLERK
Date Dec- 23' 1989 L3 [

ho

. ) DEPUTY




UNITED STATES DISTRICT COURT

NORTHERN District of  OKLAHOMA N
Vv |
United States of America Criminal No., B0-CR-103-Bt
vs.
DAVID TURNER )
ORDER FOR DISMISSAL !
Pursuant to Rule 48(a) of the Federal Rules of Criminal
Procedure and by leave of court endorsed hereon the United States
Attorney for the _ Northern District of _ Criahoma
hereby dismisses COUNT I of the INDICTMENT against !
(indictment, information, complaint) .
1
David Turner defendant. : !
IN 0 é76 Ep
COURT
221985 o1
J A
AR
U, E
. S D’ST‘PICTR’ CLERK :
URr ;
i
| “———
-

Leave of court is granted for the filing of the foregoing dismissal.

United States District Judge
Date: December 23, 1980.

FORM OBD-113 §
DOJ ;

8-27-74
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United States of America vs,

DEFENDANT

United £ tes District Court for

L DAVID TYURNER = _ __ - cocket no. P | 80-CR-103-02-BT J
JUDGMENT AND PROBATION/TORIAIT NV 737 ORDER  ao-2es [HET
In the presence of the attorney for the government MONTH DAY YEAR
the defendant appeared in person on this date P—- 12 23 80
COUNSEL L) WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to
have counse! appointed by the court and the defendant thereupon waived ?sh,tance of counsel.
LXX WITH COUNSEL L. Donald M. Bingham, Re tainqd_ciounul.__l_x. __——J
{Name of counsel) A"
_
p L XX GUILTY, and the court being satisfied that | INOLOCONTENDERE, __ | ABUILTY e
LEA there is a factual basis for the plea, ™ <‘.é",‘-','
E— L NOT GUILTY. Defendant is discharged . - )
There being a finding/ atadiexof _
XX, GUILTY. -
Defendant has been convicted as charged of the offense(s) of Mﬂng violated Title 21, U. s L.
FINDING & - \ Section 846 and 841(a) (1), as charged in Count 2 of the Indictmnt.
JUDGMENT ]
-

\ The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the coﬁtrary
was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that:-Fhe-defendant is
hereby commitied-to e oustody @ htivowid y el hep bR i Al 0 o 06 SR LA SING Lok it prisana Ak o Lapaniod: Of -

Count 2 - Imposition of Sentence is hereby suspended and defendant
SENTENCE David Turner is placed on probatiom for a period of Pour
OR {4) Years, pursuant to Title 18, U.S.C., Section 5010(a),
PRGBATION under the provisions of the Youth Correction Act.
ORDER
Count 1 - Order of Dismissal filed in COpen Court.
SPECIAL AS A CONDITION OF PROBATIOM: _ _
CONDITIONS | IT IS FURTHER ORDERED BY THE COURT that defendant David Turner shall
OF reside in and participate in the program of the Salvation Army
PROBATION | Commmnity Prerelease Treatment Center for a period of Nineégy(90)
Days commencing January 20, 1981, at 2:00 P.M.
ADDITIONAL ;
CONDITIONS In addition to the special conditions of probation imposed above, it Is hereby ordered that the general tonditiohs of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and at
OF } .any time during the probation: period or within a maximum probatlon perlod of five years permitted by law, may issue a warrant and revoke
PROBATION probation for a wolatlon occurring d'urmg the probatlon perlod T
>The court orders commitment to the custody of the Attorney General and recommends,
It is ordered that the Clerk deliver
Approved as to form: a certified copy of this judgment
COMMITMENT | and commitment‘t? the U.S. Mar-
RECOMMEN- L shal or other qualified officer.
DATION m L‘ Rouna" jr’ V CERTIFIED AS A TRUE COPY ON
Assistant U ,,s Attorney

SIGNED BY

L-XJ u.s. District Judge

L e e x

c2 3 lggg

o THIS DATE

Mx yé/'

Thomas R. Brett




United States of America vs.

DEFENDANT

United S tes District Court for
Lthe NORTHERN DISTRICT of OKLAEOMA J

80-CR-103-01-BT I

DOCKET NO. P |

COUNSEL

PLEA

)

FINDING &
JUDGMENT

SENTENCE
OR
PROBATION
ORDER

SPECIAL
CONDITIONS
OF
PROBATION

ADDITIONAL
CONDITIONS
OF
PROBATION

COMMITMENT
RECOMMEN-
DATION

S

SIGNED BY

m U.5. District Judga, — ‘/‘MM K\‘_, Ac-/&:('/’ é:

LIexitaristeitx

-

A0-245 [ TEEY
In the presence of the attorney for the government MONTH DAY YEAR
the defendant appeared in person on this date Po— 12 23 80

L WITHOUT COUNSEL

However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel.

LXX) wiTH COUNSEL L John _Street, Retained Counmel  _ _ _ _ _ 4~ ]
{Name of counsel) 7 A
~
LXX) GUILTY, and the court being satisfied that L INOLO CONTENDERE, | |NOE§gHLTY N
there is a factual basis for the plea, i‘\f— ‘i,
L] NOT GUILTY. Defendant is discharged S . ';‘;J-
There being a finding/sextisx of XX IR
XXy GUILTY. L

Defendant ha_s been convicted as charged of th‘g offense-(s)- of hlﬂng violated Title 21 U :"é .ﬂ .,
Section 84i{a) (1) and Title 21, U.S.C., Sections 846 ané 831(a}(1),
as charged in the two count Indictment. , .

The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary
was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is
hereby committed to the custody of the Attorney Gereral or his authorized representative for imprisonment for a period of

Count 1 -~ Impomition of Sentence is hereby suspended and defendant
James Leon Cuenca is placed on probation for a period of
Three (3) Years.

Count 2 - Imposition of Sentence is hereby suspended and defendant
James Leon Cuenca is pisced an probation for a period of
Three (3) Years. Count 2 is to rumn concurrent to Count 1,
and Counts 1 and 2 are pursuant to Title 18, U.S.C., Section
5010(a), under the provisions of the 7Youth Correction Act.

AS A CONDITION OF PROBATION: -
IT IS PURTHER ORDERED BY THE COURT that defmndant Jamas Leon Cuenca

shall reside in and participate in the program of the Salvation Army
Community Prerelease Treatment Center for a period of Sixty (60) Days
commencing January 5, 1981, at 2:00 P.M. ' '

in addition to the special conditions of probation imposed above, it is hereby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court rmay change the conditions of probation, reduce or extend the period of probation, and at
.any time-during the probation period or within a maximum probation period of five years permitied by law, may issue 2 warrant and revoke
probation for a violation occurring during the probation period. ’ ‘

>The court orders commitment to the custody of the Attorney General and recommends,

Approved as to form:

It is ordered that the Clerk deliver
a certified copy of this judgment
) and commitment to the U.S. Mar-
Rl - . B shal or other qualified officer,

B8 YT B A T, e

Assistant U.S. Attorney

CERTIFIED AS A TRUE COP-Y ON

e THIS pAp&Ec <3 1980 ‘

- o Gy

o~
Date Digege 23 Jgae [~

Thomas R. Brett

bo




FILED
IN OPEN COURT.,

DEC2 31980 )

UNITED STATES DISTRICT COURT

Northern District of Oklahoma
JACK C. SILVER, CLERK
U, S. DISTRICT COURT
United States of America Criminal No. 80-CR-101-BT -/
vs.
RAYMOND D. TAH )

ORDER FOR DISMISSAL

Pursuant to Rule 48(a) of the Federsl Rules of Criminal
Procedure and by leave of court endorsed hereon the United States

Attorney for the Norther District of Oklahoma

hereby dismisses the Indictment only against
{indictment, information, complaint)

Raymond D. Tah defendant.-

Leave of court is granted for the filing of the foregoing dismissal.

S
. //f?f,f[%/ W |

“ Unitéd States Pistrict Judge

Date: DECEMBER 23, IE0

FORM OBD-113
. DOJ

8-27-74




United States of America vs.

DEFENDANT

United S tes District Court .,

DOCKET NO. 3 | 80-CR-101-BT

Ao-245 5/75)

YEAR

80

DAY

23

In the presence of the attorney for the government
the defendant appeared in person on this date

COUNSEL L. WITHOUT COUNSEL However the court advised defendant of right to counset and asked whether defendant desirer to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel.
X WITHCOUNSEL ~ Robett Martin, Retained Counkel =000z 00 J
(Name of counsel)
X GUILTY, and the court being satisfied that L_._JNOLO CONTENDERE, |___{NOT GUILTY
PLEA there is a factual basis for the plea,
— L J NOT GUILTY. Defendant is discharged
There being a findinglSazaRt of
&X ) GuILTY.
Defendant has been convicted as charged of the offense(s) of having violated Title 18, U.8.C.,
FINDING & >§ection 208(a), as charced in the one count Information.
JUDGMENT
-/
\ The court asked whether defendant had anything to say why judgment should not be promounced. Because no sufficient cause to the contrary
was shown, or appeared to the court, Lhe court adiudged the defendant gutity as charg.dand convicted and ordered that FOENERANIK
sEnNTENCe | coumt 1 - Imposition of Sentence is hereby suspended and defendant
";: Raymond D, Tah is placed on probation for a period of
8} Months.
PROBATION Eightaen (1 }
ORDER
F b por
B
SPECIAL r "a
CONDITIONS OFe oy ;
OF -
PROBATION
ADDITIONAL
CONDITIGNS In addition to the special conditions of probation imposed above, it is hereby ordered that the general @nditions of probation set out on the
reverse side of this judgmenti be imposed. The Court may change the conditions of probation, reduce or extend the per:od of probation, and at
OF any time during the probation penod or within a maximum probation period of five years permitted by law, may issue a warrant and revoke
PROBATION probation for a violation occurring during the probation period.
>The court orders commitment to the custody of the Attorney General and recommends, _
It is ordered that the Clerk deliver
Appm"ﬁd as to form: a certified copy of this judgment
COMMITMENT and commitment to the U.S. Mar-
RECOMMEN- - . shal or othér qualified officer,
- R x. i R
DATION ::sistanz B g Attorney CERTIFIED AS A TRU-E COPY ON
J ) ) ) [} ]
THIE DATQ:EO %38 1980
SIGNED BY } T B "y T
. N P
LX) u.s. District Judge - N ﬁ e .u_,_;"if_i__".

L MORCMNTGN

Thomas R. Brett




United States of America vs.

| - United S* ‘es District Court for

BOBBY RAY GOLDEN @~ ———— - ——————— —
DEFENDANT

L e DOCKET No, = | 8BO-CR-62-01-C j

JUDGMENT AND PROBATION/COMMITMENT ORDER 1o 245 T3

In the presence of the attorney for the government MONTH DAY YEAR

the defendant appeared in person on this date P 12~-19~80
COUNSEL L...J WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appainted by the court and the defendant thereupon walved assistance of counsel.
£ JWITHCOUNSEL L__ _LARRY A. GULLEESON, court appainted. . .. . . __ . _ ]
(Name of counsel)
PLEA L] GUILTY, and the court being satisfied that | } NOLO CONTENDERE, L X | NOT GUILTY

)

FINDING & -
- JUDGMENT

SENTENCE
0R
PROBATION
ORDER

SPECIAL
CONDITIONS
OF
PROBATION

ADDITIONAL
CONDITIONS
oF
PROBATION"

COMMITMENT
RECOMMEN-
DATION

>The court orders commitment to the custody of the Attorney General and recommends,

_

SIGNED BY

X | u.s. District Judge

| | .5, Magistrate

there is a factual basis for the plea,

L | NOT GUILTY. Defendant is discharged 1
There being a finding/verdict of ‘

X | GUILTY.
b L
Defendant has been convicted as charged of the offense(s) of - m:lnq violated 'I‘Elj r ol
U.8.C., Section 242. Q
DL o 19 T%E

The court asked whether defendant had anything to say why judgmem should not be pronounced. Because no sufficient cause to the contrary
was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is
hereby committed to the custody of the Attorney General or his authorized representative for imprisonment for a period of
ONE (1) YEAR, on the condition that defendant

is imprisoned in a jail type or treatment inatitution for a

period of Sixty (60) days. The execution of the remainder

of the sentence is suspended and the defendant is placed

on probation for a period of Five (5) Years; said probation

to commence at the expiration of the jail sentence imposed

herein.

In addition to the usual terms of probation,
defendant is prohibited from any employment as a law.
enforcement officer, a sacurity officer or any other
type of work which will involve the enforcement of any
sort of law, regulation, or custom during the period of
probation.

IT IS FURTHER ORDERED that the execution of
sentence is stayed until January 5, 1981 at 9:00 a.m.

In addition to the special conditions of probation imposed dbove, it is hereby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the perlod of probation, and at
any. time during the probation period or within a maximum probation period of five years permltted by law, may issue a warrant and revoke
probation for a violation occurrmg durmg the propation perlod

It is ordered that the Clerk deliver
a certified copy of this judgment
and commitment to the U.S. Mar-
shal or other qualified officer.

CERTIFIED AS ATR "~ COPY ON

| ot

THIS DATE

‘ia'\ i s - Ed d g - 4 i
R p’— L P i f._L.e"-_ o ‘ﬂ‘v- . e ]

H. Dale Coek cete December 19, 1980

o




.~ - . w3 of America vs.

DEFENDANT
L RONALD LARRY MILLER

United S' tes District Court ror
{_the NORTHERN DISTRICT of OKLAHOMA |

DOCKET NO. P | 80-CR-99-BT J

JUDGMENT AND P72 2AT'2MN/COMMITMENT ORDER

FYsRFXLR(5/75)

COUNSEL

PLEA }
T

FINDING &
JUDGMENT

-/
)

SENTENCE
OR
PROBATION
ORDER

SPECIAL
CONDITIONS
OF
PROBATION

ADDITIONAL
CONDITIONS
OF
PROBATION

COMMITMENT
RECOMMEN-
DATION

>The court orders commitment to the custody of the Attorney General and recommends,

_

SIGNED BY

|—H W.S. District Judge

DAY YEAR

P— 18 80

However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel.

L.¥Weslay E,. Jojnson, ted Counsel . _ _ _ _ _ __ _. i

Name of counsel)

In the presence of the attorney for the government
the defendant appeared in person on this date

MONTH

12

L WITHOUT COUNSEL

LXX] WITH COUNSEL

LXX) GUILTY, and the court being satisfied that i | NOT GUILTY

there is a factual basis for the plea,

| | NOLO CONTENDERE,

L—J NOT GUILTY. Defendant is discharged

There being a finding/ypsghei of
(XX, GUILTY.

Defendant has been convicted as charged of the offensé(s) of having violated Title 18, U.S.C.,

Section 1951, as charged in the one count Indictment.

The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary
was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted and ordered that: The defendant is
hereby committed to the custody of the Attorney General or his authorized representative for imprisonment for a period of

Count 1 - Fifteen (15) Years Imprisonment.

IT I8 PURTHER ORDERED BY THE COURT that this period of imprisonment
shall run consecutive to any period of ,ilomgnt defepdant is now
serving, and this period of imprisonment "I{‘a‘ll also run consecutive
to any period of imprisonment imposed from any Prohation Revocation,
where the probation period had heretofore been entered.

In addition to the special conditions of probation imposed above, 1t is hereby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and at
any. time during the probation period or within a maximum probation period of five years permiited by law, may issue a warrant and revoke
probation for a violation occurring during the probation period. ‘

e It is ordered that the Clerk deliver
a certified copy of this judgment
and commitment to the U.S, Mar-
shal or other qualified officer.

CERTIFIED AS A TRUE COPY

DEC 18 1986\'

o

Assistant ";y

)

"U.S. Atto
) -7) i

< "i?{?/f%f-{xféfifj_/ﬁ’&%éfﬂ |
Thoman R. Brewt 12/18/80

THIS-O

w11

Date




UNITED STATES DISTRICT COURT

NORTHERN Distriet of OKLAHOMA
United States of America Criminal No, _ S0CR-125-1-Bt
VS.
CHUCK AUGUSTUS KAYS ) ’ r

ORDER FOR DISMISSAL

Pursuaent to Rule 48(a) of the Federal Rules of Criminsl

Procedure and by leave of court endorsed hereon the United States

Attorney for the Northern District of Oklahoma

hereby diemisses the INDICTMENT , against
(indictment, TATEYFRETION] GORPIETAT)

CHUCK AUGUSTUS KAYS defendant, upon the Court accepting

the plea of guilty in the superceding Information filed this
date, alleging the commission of voluntary manslaughter in
violation of Title 18, United States Code, Sections 1112,
1151 and 1152.

LT W Y

United States Attorney

Leave of court is granted for the filing of the foregoing dismissal.

g/_’wijxj/:;, o W%dﬁ

)5 United States District Judge

Date: December It, 1980.

FORM OBD-113
DOJ

8-27-74

b,




UNITED STATES DISTRICT COURT

Northern Mstrict of Qklahoma

/

United States of America Criminal No. 80-CR-83

V5., i
CLAY BERNARD SYSTEMS FlL L ED
INTERNATIONAL )

0EG: 8 w/.w/r—

ORDER FOR DISMISSAL jock C. Sitver, Clork

H

Pursuant to Rule 48(a) of the Federal Rules of Criminal U. s. DISTRICT COURT -

Procedure and by leave of court endorsed hereon the United States

Attorney for the Northern District of Oklahoma P

hereby diesmissesxtheCounts 1 through 6 of the Indictmentagainst
{indictment, information, complaint)

P Y

Clay Bernard Systems, International, only; defendant.

a?
hsst. United States Attorney

Leave of court 1s granted for the filing of the foregoing dismissal.

United States District Judge E

Date:

FORM OBD-113
Do)

8-27-74
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UNITED STATES DISTRICT COURT

Northern Distriet of _Qklahama
United States of America Criminal No, 80-CR-83
VS,

CLAY BERNARD II

S

FILED

OEG ew/’j
ORDER FOR DISMISSAL

' J~ck €. Silver, Clotk
Fureent to Rule 13(a) of the Federal Rules of Crintnaly <" DISTRIGT COURT

Procedure and by leave of court endorsed hereon the United States

Attorney for the Northern Distriet of Oklahoma

hereby diemisses the entire Indictment against Clay Bernard II only,
(indictment, information, complaint)

defendant.

.%w’,% C e X

sst. United Sta'fes Attorney

Leave of court is granted for the filing of the foregoing dismissal.

United g%ates District Judge

FORM OBD-113

Date:

DOJ
8-27-74

L

——



IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAH?MA

UNITED STATES OF AMERICA,
Plaintiff, _
vs. No.(i%EéE;;;E;ED
=C=536-C
Fl L E T
~ DEC 3 198U

jack C. Silver, i«
U. S. DISTRICT COURT

ROY EDWARD CARTER,

Defendant.

w

i

ORDER

Now before the Court for its consideration are Roy
Edward Carter's motion Pursuant to Title 28 U.S.C. 2255 to
vacate, set aside, or correct sentence by a person in federal
custody, and the Government's answer thereto,.

The movant was charged by indictment‘in Case No. 76-CR-
118-B with a violation of Title 18 U.S.C. §1992, in that he
did willfully attempt to disable the engine of a train
operated in interstate commerce by firing a pistol at the
engine of said train. Movant entered a plea of guilty to
the charge and on October 13, 1976, was sentenced to eight
(8) years until discharged, as provided in the Federal Youth
Corrections Act, Title 18 U.5.C. §§4216, 5010(c), and 5017(d).

The grounds raised in Support of the present motion are
that Judge Allen E. Barrow, the sentencing judge, had in-
dicated at the time of sentencing that consideration would
be given to a reduction in movant's sentence if certain
State charges pending against the movant in connection with
the incident giving rise to the federal charge were dismissed.
There is a letter in the file dated January 28, 1977 indicating
that the state charges referred to by Judge Barrow had been
dismissed. On February 3, 1977, the movant filed a Motion
for Reduction of Sentence pursuant to Rule 35 of the Federal

Rules of Criminal Procedure based upen these same grounds.




On February 7, 1977, that motion was overruled, the Court
finding that the sentence imposed was lenient and proper
under the circumstances. As-in the Rule 35 motion, the
movant now asks that the Court modify his sentence from
eight (8) years to six (6) years in accordance with Judge
Barrow's statement at the time of sentencing.

The Government interposes no objection to the relief
requested by the movant. There is therefore no need for an
-evidentiary hearing. The Court likewise finds merit in the
present motion and that the movant's sentence should therefore
be corrected to the six (6) year Federal Youth Corrections
Act sentence.

It is therefore ordered that the sentence previously
imposed upon the movant Roy Edward Carter in 76-CR-118-B is
hereby corrected to provide for his treatment and supervision
until discharged under the Federal Youth Corrections Act as

provided by Title 18 U.S.C. Sections 5010(b), and 5017(c).

It is so Ordered this Zf day of December, 1980.

o Nl Lo )

H. DALE COOK
Chief Judge, U. S. District Court




United States of America vs.

DEFENDANT

United § tes Distriet Court fo

4

e — e — —— e it e b —— —r— — — — —

DOCKET NO. 3 | 80-CR-108-BT

a0 -2as [

COUNSEL

PLEA

FINDING &
JUDGMENT

-
T

SENTENCE
OR
PRDBATION
ORDER

SPECIAL
CONDITIONS
OF
PROBATION

ADIITIONAL
CONDITIONS
OF
PROBATION

COMMITMENT
RECOMMEN-
DATION

>- 8ection 2313, as charged in the Imdictment.

DAY

In the presence of the attorney for the government MONTH YEAR

the defendant appeared in person on this date J— 12 02 80

L.} WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desirec to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel.

X I WITH COUNSEL . Howard Sell, Retained Counsel . _ _ _ _ _ _ __ _ _ J

{Name of counsel}

X | GUILTY, and the court being satisfied that L ] NOLO CONTENDERE, \ ] NOT GUILTY

there is a factual basis for the plea,

Led NOT GUILTY. Defendant is discharged

There being a finding/ sndxXof
X GUILTY.

Defendant has beefi convicted as charged of the offense(s)of Maving violated Title 18, U.5.C.,

[ I om,
s E *

A o

Ko

: -k:.;: : L‘:‘ C”'!["’ )

The court asked whether defendant had anything to say why judgment should not be pro urﬁedﬁfBEtnysq—ﬁb’leiéléﬁt cause to the contrary
was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convicted-anhl ‘{r@} at: The defendant is
hereby committed to the custody of the Attorney General or his authorized representative for imprisonment for a |:|eri¢:1C of

“im
}' LY

-

CEg P>

Count 1 - Three (3) Years Imprisonment.

IT IS FURTHER ORDERED BY THE COURT that defendant Mayberry may
become eligible for parole after serving Nine (9) Months of his
geri?d)c‘;f imprisonment as provided in Title 18, U.S.C., Section
205{b) (1) .

Defendant Mayberry is to report to the U.S. Marshal's Office,
Tulsa, Oklahoma, on December 15, 1980, by 1:30 P.M., by be informed
of the institution whére he is to be incarerated, and to sign

an acknowledgment that he has been informed of such designation.

It is further ordered that defendant Mayberry report to the.
specified institution via his own transportation on January 5, 1981,
by 10:00 A.M. _

In addition to the special conditions of probation imposed above, it is hereby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and at
any time during. the probation period or within a maximum probation period of five years permitted by law, may issue a warrant and revoke
probation for a violation ugcurring during the probation period. -

>The court orders commitment to the custedy of the Attorney General and recommends,

It is ordered that the Clerk deliver
Appr ved as to £ i a certified copy of this judgment
f and commitment to the U.S. Mar-

P - -\’\ shal or other qualified officer,

T

CERTIFIED AS A TRUE COPY ON

- U
MGNED BY
*.1.5. Distri

s

Assigtant U.S. Attorney

Thomgs R. Brett

s G 2~ 1980

Date mg. 21 ],QBQ ]

ct Judge




United States of America vs,

DEFENDANT

the defendant appeared jcogmn on this date

COUNSEL

XX} WITH COUNSEL

XX | GUILTY, and the court being satisfied that

PLEA

FINDING &
JUDGMENT

.

-/
Ty

SENTENCE
OR
PROBATION
ORDER

>

SPECIAL
CONDITIONS
OF
PROBATION

ADDITIONAL |
CONDITIONS
OF
PROBATION

COMMITMENT
RECOMMEN-
DATION

-

S5IGNED BY

XX ) u.s. District

] W5, Magistrate

t__J WITHOUT COUNSEL

>The court orders commitment to the custody of the Attorney General and recommends,

CLAY BERNARD SYSTEMS INTERNATIONAL, LTD.

DOCKET NO. Joe= | 80-CR-83-02-C

JUDGMENT AND PROBATION/COMMITMENT ORDER .o 245 [FEH

YEAR

80O

MONTH

12

DAY

2

In the presence of the attorney for the government

P

by counsel
However the court advised defendant of right to counsel and asked whether defendant desired to
have counse! appointed by the court and the defendant thereupon walved assistance of counsel,

{Name of counsel)

— — A b g —

[ ] NOLO CONTENDERE, | ] NOT GUILTY

there is a factual basis for the plea,

L NOT GUILTY. Defendant is discharged

There being a finding/yeading of
L X, GUILTY.

Defendant has been convicted as charged of the offense(s) of hawving violated Title 18, Section
371, as charged in Count Seven (7) of the Indictment.

The court asked whether defendant had anything to say why judgment should not be pronounced. Because no sufficient cause to the contrary
was shown, or appeared to the court, the

IT 18 ORDERED that the Defendant is fined the sum

of $500.00.

In addition to the special conditions of probation imposed abave, it is hereby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the period of probation, and at
any time during. the probation period or within a maximum probation period of five years permitted by law, may issue a wartant and revoke
probation for a violation occurring during the probation period.

It is ordered that the Clerk deliver
a certified copy of this judgment
and_cemmitment to the U.S. Mar-
shal or other qualified officer.

. GERTIFIED AS A TRUE COPY ON
i u. .‘ szc:
THIs aTE ) QL - D=
J ng,@w)_ &Tm&&n._/

{ YCLERK
oate December 2, 1980 P DEPUTY

Y v o b Lok

H. DALE COOK '

Judge

ho

e i o b o T T e bt i e 7 s s
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Ot States of America v, " United S. tes District Court r

DEFENDANT
CLAY BERNARD, II

7 ORDER a0-2as [

In the presence of the attorney for the government MONTH DAY YEAR
the defendant appeared in person on this date P 12 2 80

COUNSEL —J WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to
have counsel appointed by the court and the defendant thereupon waived assistance of counsel.

L XX WITH COUNSEL. . L. K. Smith and Chris Rhodes, III ]

ity Y e  — — - — — Al ey ey Ay | it i Wt — — — — m—— dis rm

(Name of counsel)

LXX] GUILTY, and the court being satisfied that { ! NOLO CONTENDERE, | ] NOT GUILTY

PLEA there is a factual basis for the plea,

— L) NOT GUILTY. Defendant is discharged
There being a finding/verdigteof
LXX GUILTY.

Defendant has been convicted as charged of the offense(s) of hawving Violm Tj,t],g~f13 ; Sections
FINDING & > 371, 287 and §, as charged im the Ingmm Aotmin Sl
JUDGMENT

BEC 2 ¢80

’ Vo L . 4
T
.

. / . Lo ey
’ ‘i LV £od
4000 L

Y\ The court asked whether defendant had anything to say why |udgment shouid not be pronounced. Because no sufflclent cause to the contrary
was shown, or appeared to the court, the court adjudged the defendant guilty as charged and convn:ted and ordered that: ThexixhoMsrxix

THE IMPOSITION OF SENTENCE in Counts One, Two and Three is
SENTENCE hereby suspended and the Defendant is placed on probation for a
o0R > period of Five (5) Years from this date, as to each count; said
rrogaTion | Probation imposed in Counts Two and Three to run concurrent with
ORDER the probation imposed in Count One.

1IT IS FURTHER-ORDERED that the Pefendant is fined $10,0008.00
as to each of Counts One, Two and Three; for a total fine of

$80,000.00.
SPECIAL IT IS FURTHER ORDERED that the Defendant shall stand committed
CONDITIONS | until the fine is paid, but the execution of commithmeht is stayed
OF for a period of seven (7) days from this date.
PROBATION ) : ’
ADDITIONAL . . .
CONDITIONS In addition to the special conditions of probation imposed above, it is hereby ordered that the general conditions of probation set out on the
reverse side of this judgment be imposed. The Court may change the conditions of probation, reduce or extend the perlod of probation, and at
OF | -zhy timie during the probation period or within a maximum probation period of five years permitted by law, may issue a warrant and revoke

PROBATION probation for a violation occurring during the probatuon petiod.

>The court orders commitment to the custody of the Attorney General and recommends,
1t is ordered that the Clerk deliver

a certified copy of this judgment

COMMITMENT “and commtitment to the U.5. Mar-
RECOMMEN- | shal or other qualified officer.
DATION o
CERTIFIED AS A TRUE COPY ON
THIS BATE -A-R0O
SIGNED BY ’ ) . .
L_XI u.s. District Judge s ! B%&Miww
H. DALE COOK ¢ }CLERK
L U.S. Maglstrate pate December 2, 1980 W) DEPUTY




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA,
Plaintiff,
"

No. 73-CR-103

J0-C-384-C

FILED
ORDER OEC 119%

vs.
ROBERT EUGENE COTNER,

Defendant.

. rach
1ael €, Sihrar, DA
: , o k(‘ e on]
Now before the Court is the motion of petitioner RpHexkdii.iv

E. Cotner, pro se, to vacate his sentence imposed under 28
U.S5.C. §2255 in Case No. 73~CR-103 in the Northern District
of Oklahoma on January 22, 1974. The sentence imposed on
retitioner consisted of one year each on two counts of mail
fraud, to run concurrently. Petitioner admits that he
entered a plea of nolo contendere in 73-CR-103 and further
alleges that U. S. District Judge Allen Barrow agreed, in
open court, to accept a nolo contendere pPlea, with the
understanding that he would sentence the petitioner herein
to a one-year suspended sentence, but would expunge it one
year after defendant located the main witness needed for
defense and filed a motion to withdraw his nolo contendere
plea.

Petitioner states four grounds on which relief should
be granted. First, he claims that he was denied effective
assistance of counsel, and was refused a hearing on his
request to withdraw his plea and/or to appeal. Secondly, he
alleges that his conviction was obtained by the unlawful
failure of the prosecution to disclose evidence favorable to
the defendant, that the indictment was brought in the wrong
judicial district, and that the prosecution knew of both

errors and failed to disclose them. Thirdly, petitioner




alleges "newly discovered" evidence, apparently consisting
of alleged perjury by a witness and a recently-discovered
defense witness. Fourthly, pétitionér alleges that the
indictment and conviction was obtained by evidence obtained
pursuant to an illegal lineup or identification procedure,
and an illegal search and seizure.

The Court has examined the record and concludes that
the motion is frivoious and wholly without merit. The
-recoxrd reflects that on September 5, 1973 an indictment was
filed in U. S. District Court for the Northern District of
Oklahoma. On November 15, 1973, the defendant appeared in
Court, represented by Elmore A. Page, retained counsel, was
arraigned and entered a plea of Not Guilty as to Counts 1
and 2. On December 12, 1973 the case was set for jury
trial. On January 17, 1974 petitioner appeared in Court,
represented by counsel, for the purpose of changiné his plea
of Not Guilty to Nolo Contendere over the government's
objection. The record also shows that the Court found a
factual basis for the plea. On January 22, 1974 sentence
was entered, and on February 4, 1974 defendant began serving
his sentence. On July 25, 1974, the case was called for
hearing on defendant's motion that time spent under release
on bond be deducted from his sentence. Defendant was repre-
sented by counsel. The motion was denied and defendant
appealed. On February 14, 1975 the Mandate of the Tenth
Circuit Court of Appeals issued, dismissing the appeal for
mootness inasmuch as appellant had already served the sen-
tence on which he sought bond time credit.

It is well-established that for all practical purposes
the plea of nolo contendere is treated the same as a plea of

guilty. Fisher v. Schilder, 131 F.2d 522 (10th Cir. 1942);

U.S. v. Feltman, 451 F.2d 153 (10th Cir. 1971); Clark v.

Western District of Oklahoma, 399 F.Supp. 305, 307 (N.D.OQOkla.

1975). Such a plea waives all non-jurisdictional defects in




the proceedings against the accused. Clark v. Western District

of Oklahoma, supra; United States v; Grayson, 416 F.2d 1073

(5th Cir. 1969), cert. denied, 396 U.S. 1059, 90 s.Ct. 754,

24 L.Ed.2d 753, reh. denied, 399 U.S. 917, 90 Ss.Ct. 1114, 25
L.Ed.2d 415. As the court in Clark stated, "a plea of

guilty [nolo contendere] voluntarily made forecloses an
accused's right to.object to the manner in which he was

. arrested or how the evidence may have been obtained against
him. The plea is a waiver of all non-jurisdictional defenses
and a sentence which would follow such a plea of gﬁilty

[nolo contendere] is a result of the plea and not the evidence

theretofore obtained." Mahler v. United States, 333 F.24

472, 474 (1l0th Cir. 1964), cert. denied 379 U.S. 993, 85

S.Ct. 709, 13 L.Ed.2d 613: United States v. Doyle, 348 F.24

715 (2nd Cir. 1965), cert. denied 382 U.S. 843, 86 S5.Ct. 89,

15 L.Ed.24 84:; Bailey v. United States, 324 F.2d 632 (1l0th

Cir. 1963); Atkins v. State of Kansas, 386 F.2d 819 (10th

Cir. 1967).

Finally, there is simply no truth in petitioner's
assertion that he was denied effective assistance of counsel.
As indicated by the record, petitioner was adequately repre-
sented by counsel at his arraignment, change of Plea hearing,
and at the hearing on his motion for bond time. The appeal
of‘the denial of this motion was filed by the petitioner pro
se. Thus the record does not support petitioner's claim,
nor does he offer additional facts in support of his claim.
The burden on the petitioner to establish a claim of ineffec-

tive assistance of counsel is great., Ellis v. Oklahoma, 430

F.2d 1352 (10th cir. 1970). ‘The standard for competency of
counsel at the time petitioner's plea was entered was that
stated in Basker v. Crouse, 426 F.2d 531, (10th Cir. 1970);

Frand v. U.S., 301 F.2d 102 (10th Cir. 1962): Unless the

Court can say that the incompetency of the attorney was such




as to amount to making the proceedings a mockery, sham, or
farce, collateral relief must be denied. The current standard
in the Tenth Circuit, as étated in QXEE v. Crisp, 613 F.24
275 (10th Cir. 1980), reh. denied Feb. 20, 1980, cert.
denied, 100 S.Ct. 1342, requires that representation not
fall below that expected of a reasonable, competent, and
skillful defense attorney. A review of the record shows
that under either standard, there is no evidence of a breach
of duty by petitioner's counsel or that his advice was not
within the range of competence required of him. Further,
there is no evidence in the record, nor has the petitioner
alleged any facts in support of his contentions as to denial
of effective assistance of counsel or as to refusal of a
hearing on a request to withdraw his plea and/or to appeal.
The petitioner's application together'with the files
and records of petitioner's criminal case conclusively show
that there are no material issues of fact and that petitioner
is not entitled to relief. It is well-established that when
a motion is made to vacate a sentence, the movant must set

forth facts and not merely conclusions. (Sobell v. U.S.,

D.C.N.Y. 1967, 264 F.Supp. 579, affirmed 378 F.24 674, cert.
denied 88 S.Ct. 780, 389 U.sS. 1051, 19 L.Ed.2d 842, rehear-
ing denied 88 S.Ct. 1025, 390 U.S. 977, 19 L.Ed.2d 1197).

In addition, as to petitioner's allegations that his
retained attorney failed to take an appeal, it is a clear
requirement that petitioner indicate plain error in the
original trial proceedings as a condition to granting a

motion for vacation of sentence. TFennell v. United States,

339 F.2d 920 (10th Cir. 1965), cert. denied 382 U.S. 852, 86

5.Ct. 100, 15 L.Ed.2d 90 (1965). No evidence has been
advanced by petitioner nor does the record show plain error

in the original proceedings.

For all these reasons, petitioner's motion to vacate




sentence is hereby overruled.

It is so Ordered this ["- day of-ﬁé%a{”nbéx«/IQBO.

H. [;ALE COQOK

Chief Judge, U. S, District Court




